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INTERNATIONAL RIGHT-OF-WAY ASSOCIATION 

DALLAS-FORT WORTH, TEXAS 
APRIL 2020 

In This Issue 

North Texas News Since 1960 

IRWA Chapter 36 Special Event 
 

Videoconference Presentation:  

How are Condemnation Proceedings Being Impacted by the Coronavirus? 

April 14, noon-1pm 

 

 The Chapter 36 Luncheon scheduled for the second Tuesday of April was canceled due to the Coronavirus epi-
demic.  In its place, Chapter 36 is offering a videoconference presentation to address the impacts of social distancing 
restrictions on the condemnation process.  

  
 We are still working on video conferencing platform logistics, so a follow-up eblast will give exact instructions 
for joining the presentation.  

 
 The presentation will have a panel of attorneys that will discuss various experiences and perspectives of continu-
ing legal property acquisition using the power of eminent domain during a time where the usual processes and proce-
dures are not available.   

 
Panelists: 

 
Kyle Madsen, ROW Division Director for the Texas Department of Transportation 

Kyle Madsen is responsible for overseeing all functions of the statewide right-of-way program. This includes the deliv-
ery of right-of-way projects to meet construction schedules, funding agreements, management of professional services 
contracts, the eminent domain process, the relocation assistance program, coordination of utility adjustments, the outdoor 
advertising regulatory program, and the disposition of real property no longer needed for a state highway purpose. 

 
Scott Moran, Baker | Moran 

Scott Moran is a Founding Member of, and Equity Partner in, Baker | Moran. Scott represents electric utility companies 
and pipeline companies in all facets of right of way acquisitions.  Scott’s clients have also looked to Scott for representa-
tion in various real estate transactions, including the purchase of property for, among other things, pipeline facilities and 
electric transmission line facilities.  Scott is also a certified instructor for the International Right of Way Association and 
a certified mediator. 

 
Andrew “Andy” Cox, Burford & Ryburn 

Andy Cox is a partner at Burford & Ryburn, L.L.P. His practice has encompassed a variety of general civil litigation 
matters, including eminent domain law.  Andy is a go-to lawyer when litigation is required, but he enjoys helping his 
business clients to solve their legal problems in the most efficient way, avoiding litigation where possible, so that they 
can focus on growing their businesses. 

 
Chris Gunter, Senior Assistant City Attorney at the City of Dallas  

Chris Gunter is the lead eminent domain attorney for the City of Dallas. Chris has over 20 years of litigation experience 
focused on eminent domain matters.  
 
Clint Harbour, Assistant Attorney General, State of Texas 
 
Please join the presentation via videoconference on April 14. Access information will follow, but save the date now!  
Due to the limited presentation time, there may not be time for a Q&A session.  Please send any questions or topic ideas 
in advance to Lora Gunter (lora.gunter@volkert.com), who will be moderating the panel.   

http://www.irwachapter36.org/
http://www.irwachapter36.org/
mailto:lora.gunter@volkert.com
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North Texas News 

IRWA Chapter 36 Board 

 2019-2020 

Elected Officers 

President Lora Gunter 

Vice-President Dalton Vann 

Treasurer Jennifer Hall 

Secretary Sarah Riebe 

Director-1 Year Kimberly Hiebert 

Director-2 Year Kristen Bennett 

Professional Development Committee Denise Lopez 

Committee Chairs 

Education Will Snider 

Young Professional TJ Smith 

Programs Co-Chair 
Christi Glendin-
ning 

Programs Co-Chair Juan Salazar 

Membership Leighton Gambill 

Website Darrin Rout 

Social Media Gina Phalen 

Newsletter Andy Cox 

Public Relations & Marketing Tommy Matthews 

Historian Clara Castaneda 

Registration Co-Chair Darlene Snow 

Registration Co-Chair Ana Salazar 

Int’l Transportation Committee Liaison Miriam Salazar 

Spring Forum 2020 Co-Chair Leighton Gambill 

Spring Forum 2020 Co-Chair Jennifer Hall 

Committee Members 

Education - 2 Year John Bennett 

Education - 3 Year Dorrien Himes 

Education- Course Coordinator Lauren McCarthy 

PDC - 2 Year Matt Lance 

PDC - 3 Year Jeremy Duskin 

Membership Budd Rodgers 

http://www.irwachapter36.org/
http://pvstexas.com/index2.html
http://www.pyleswhatley.com/
https://www.oncor.com/SitePages/Home.aspx
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Lora Gunter, J.D., SR/WA 

PRESIDENT’S MESSAGE 

Things have certainly changed over the last month!  The Corona-
virus pandemic has changed our world and the way we live in it.  Initially, 
mass gatherings were canceled, and now things have progressed to Stay-at-
Home and Shelter-in-Place orders.  Perhaps one of the most stressful as-
pects about the situation is the unknown.   

 

 IRWA has not been immune from the impacts.  Chapter 36 had to 
cancel its annual Spring Seminar and golf tournament, along with the super
-cool planned reception at Texas Motor Speedway.  Dalton Vann, along 
with volunteers assisting him, worked very hard to put together a fabulous 
event.  It will truly go down in Chapter 36 history as the greatest event that 
we had that never was. I want to express my appreciation to Housman and 
Associates for working so hard and quickly to issue refunds to registrants 
and sponsors.  Also, Marriott Champions Circle was very accommodating 
in issuing refunds of our deposits, as did Texas Motor Speedway.  Alt-
hough the Spring Seminar is our chief Chapter 36 fundraising event, we 
are in great financial health and will be able to remain in that position.  

  

Even though there is uncertainty about how the coming months will 
unfold, the International leaders at IRWA made the call to cancel the Inter-
national Annual Education Conference scheduled to be held June 21-24 in 
Minneapolis, Minnesota. Of course, this is just one event on the list of 
thousands across the nation that has suffered the same fate. 

 

During these frightful and uncertain times, it is hard to see a silver 
lining.  However, with hope and optimism, there are some positives. De-
spite these setbacks, IRWA is adapting.  The Region 2 Forum, which was 
going to be held with our Spring Seminar and golf tournament, will still 
take place on April 3.  IRWA has a videoconference platform called Blue-
Jeans, so that is how the semi-annual Region 2 business meeting will be 
conducted. 

 

 Also, IRWA has set up a means for all 1-day courses that have been 
scheduled in the next 120 days to be available for instruction via Blue-
Jeans.  This is a “telelearning” experiment and could evolve into future 
permanent opportunities for our education program.  IRWA will refund 
registrants their money if they do not want to attend via the virtual learning 
format, but those who do will get a $50 credit for their payment.  And, IR-
WA is offering a satisfaction guarantee.  If someone doesn’t enjoy the ex-
perience, then a refund will be issued.  (Obviously, there wouldn’t be a re-
fund and class credit).  Oh, and guess what! IRWA is suspending the test 
requirement for classes being held with this format.  

 

 Even our own Chapter is being innovative.  We will be having our 
April Board Meeting via videoconference.  This is actually something we 
did in November as a solution to not being able to have a quorum for our in
-person Board meeting.  In the future, this could become a norm for some 
of the Board meetings throughout the year.   

Lora Gunter, J.D., SR/WA 

President 

Lora Gunter, J.D., SR/WA 
Volkert, Inc. 
512-545-4565 

loragunter@gmail.com   

North Texas News 

mailto:loragunter@gmail.com
https://volkert.com/
http://senderoacquisitions.com/
https://dfwa.net/
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Another exciting thing we are trying at Chapter 36 is a videoconference 
presentation to replace our April luncheon program.  I have asked a few 
attorneys to be on a panel called How are Condemnation Proceedings 
Being Impacted by the Coronavirus?  I am still finalizing the panel mem-
bers, but we will have it at our usual presentation timeslot, which is April 
14 noon-1pm.  An eblast with specific information will be sent out to 
Chapter 36 members closer to the event.  

  

 With the uncertainty regarding large gatherings, we will not 
know if there will be a Chapter 36 May luncheon until later this month.  
Nevertheless, business will still go on!  We will still have Chapter 36 
Officer Elections.  We will still have an Officer Installation Ceremony in 
June.  Business will go on; it just might be conducted in a different way.  
That is something we are all experiencing now, which is the start of a 
new wave of the future. 

 

 I’ll end with a closing salutation that has become the new norm: 
Stay Healthy! 

 

PRESIDENT’S MESSAGE 
Lora Gunter, J.D., SR/WA 

Lora Gunter, J.D., SR/WA 

President 

Lora Gunter, J.D., SR/WA 
Volkert, Inc. 
512-545-4565 

loragunter@gmail.com   

http://www.irwachapter36.org/
mailto:loragunter@gmail.com
http://national.wfgnationaltitle.com/
http://ob-realty.com/
https://marathon-construction-estimating.com/
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VICE PRESIDENT’S MESSAGE 
Dalton Vann, MAI, SR/WA, R/W-AC, Director of Right of Way 

Spring Seminar Commendations  
 
 This year’s Spring Seminar took a great deal of effort by many 
volunteers within Chapter 36 and in Region 2. Although we are disap-
pointed that this event had to be cancelled, I’m grateful for all of those in-
dividuals and our sponsors and I’m also encouraged by the outpouring of 
support. Not only do our members and sponsors understand the necessity 
of the cancellation but the enthusiasm that everyone showed for the event 
was particularly heartening. In an era where professional organizations 
struggle to maintain relevancy and membership, Chapter 36 made it clear 
that you believe what we do is worthwhile. So, thank you to everyone for 
your support and your encouragement. We learned several import im-
portant lessons to apply to our future growth. 
 
 There were a number of people who volunteered who I would like 
to recognize for interfacing with Housman and Associates and for their 
efforts to facilitate this event: 
 
Seminar Committee:  

• Jennifer Hall 
 Sarah Riebe 
I want to especially thank Sarah Riebe for taking ownership of the golf 
tournament without hesitation and to Lora Gunter for being the unofficial 
ideation captain for this event and a great resource.  
 
Sponsorship Committee:  

• Leighton Gambill 
Darrin Ruot 
Leighton and Darrin both did an incredible job and Leighton is to be com-
mended for her tireless commitment to shoulder this role year after year.  
 
Reception Committee: 

• Juan Salazar 

• Miriam Salazar 
Ana Salazar 
The Salazar gang is an exceptional case study in positivity, and they all 
jumped in with both feet. It would have been a lot of fun hanging out with 
everyone in the pits at TMS! 
 
Seminar Volunteers: 

• Scott Moran as emcee 

• Stacie Walton for coordinating 60th anniversary cookies 

• Sunny Hurt as speaker liaison 

• Greg Cook for sponsoring the programs 

• Gina Phalen for photography and social media 
Lora Gunter for volunteering AV equipment 
There were a number of others who volunteered to help and are just too 
numerous to name. I’m sure I would forget someone if I tried! 

Dalton Vann, MAI, SR/WA, R/W-
AC | Director of Right of Way 

Vice President 

Dalton Vann, MAI, SR/WA, R/W-AC | 

Director of Right of Way 

CBRE  

817 806 1691  

dalton.vann@cbre.com  

mailto:dalton.vann@cbre.com
mailto:c.stearman@tx.rr.com
https://lowerypa.com/
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VICE PRESIDENT’S MESSAGE 
DALTON VANN DALTON, MAI, SR/WA, R/W-AC, Director of Right of Way 

Region 2: 

• Denise Skinner for facilitating the Housman relationship 

• Erin Newberry for email blasts and correspondence 

• Matthew Eckman as YP chair host 

Chapters 8, 39, 43, 74, 33, and Region 2 all pitched in to sponsor the 
event!  

 

We would also like to thank all of our sponsors: 

• Stateside Right of Way Services 

• Marathon Construction Estimating 

• HDR, Inc. 

• JLL Valuation and Advisory Services 

• Community National Title 

• Commercial Appraisal Associates 

• O’Brien Realty Advisors 

• Pyles Whatley Corporation 

• CBRE Valuation and Advisory Services 

• HBS Real Estate Brokerage & Appraisal Services 

• OPC Services 

• Lowry Property Advisors 

• Contract Land Staff 

• GTM Appraisals 

• Pinnacle Consulting Management Group, Inc. 

• Burford & Ryburn, LLP 

• Baker and Moran 

• Harry Company 

• ML&M Realty Advisors, LLC 

• Donald J. Sherwood, LLC 

• DW Appraisal, LLC 

• WFG National Title 

• Lonestar Land Services 

• Paramount Valuation Services 

Sendero Appraisals  

Dalton Vann, MAI, SR/WA, R/W-AC | 
Director of Right of Way 

Vice President 

Dalton Vann, MAI, SR/WA, R/W-AC | 

Director of Right of Way 

CBRE  

817 806 1691  

dalton.vann@cbre.com  

mailto:dalton.vann@cbre.com
https://www.cbre.us/
https://www.dwappraisal.com/
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Scott Moran, Jordan Miller, & Charlie Wilson, Baker Moran Doggett Ma & Dobbs LLP 

Ask the Attorney 

Scott Moran 

Baker Moran Doggett Ma & Dobbs  

1400 Preston Road, Suite 350 

Plano, Texas  75093 

469.351.3487 

smoran@bakermoran.com  

Jordan Miller 

469.351.3496 

jmiller@bakermoran.com  

Charles Wilson 

469.351.3487 

cwilson@bakermoran.com  

North Texas News 

Question:  What can you do if you accidentally leave off a legal descrip-
tion when recording an original instrument or notice a missing 
call describing the property after recording an instrument?   

 
Answer:  Prepare a correction instrument to correct the nonmaterial er-

ror under § 5.028 of the Texas Property Code. A correction 
instrument that complies with § 5.028 or 5.029 may correct an 
ambiguity or error in a recorded original instrument of con-
veyance to transfer real property or an interest in real proper-
ty, including an ambiguity or error relating to the description 
of or extent of the interest conveyed. See Tex. Prop. Code 
Ann § 5.027. 

 

 Section 5.028 of the Texas Property Code states: “a person who has 
knowledge of relevant facts to the correction of a recorded original instru-
ment of conveyance may prepare or execute a correction instrument to make 
a nonmaterial change that results from an inadvertent error, including the ad-
dition, correction, or clarification of: 

 
(1) A legal description prepared in connection with the preparation of  the 
 original instrument that was inadvertently omitted; or  

 
(2)  An omitted call in a metes and bounds description in the original 

 instrument that completes the description of the property.” 

 
 The correction instrument should reference the original instrument, its 
recording information, clearly define the nonmaterial error in the original in-
strument, and clearly correct the error. The person who signs the correction 
instrument must disclose, in the correction instrument, the basis for the per-
son’s personal knowledge of facts relevant to the correction of the recorded 
original instrument.  

 
 A person who executes a correction instrument shall record the instru-
ment in each county in which the original instrument of conveyance being 
corrected is recorded. Further, if the correction instrument is not signed by 
each party to the recorded original instrument, a person who executes a cor-
rection instrument shall send a copy of the correction instrument and notice 
by first class mail, e-mail, or other reasonable means to each party to the orig-
inal instrument of conveyance and, if applicable, a party's heirs, successors, 
or assigns. Tex. Prop Code § 5.028(d)(2).  

 

 An incorrect use of correction instrument may result in it being void. 
See Medrano v. Hinojosa, 2016 WL 308593 (Tex. App. - San Antonio 2016).  

http://www.bakermoran.com/
mailto:smoran@bakermoran.com
mailto:jmiller@bakermoran.com
mailto:cwilson@bakermoran.com
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Leighton Gambill, Membership Chair 
Membership Committee News 

Leighton Gambill 

Committee Chair 

Leighton Gambill  

Sendero Appraisals, LP 

lgambill@senderotx.com 

214-632-4243   

Hello Chapter 36 Members! 

 

 I hope that each of you are staying well at home with your fami-
lies.  This will serve as a last ditched effort to get you to renew your 
membership!  Any person that is not renewed by April 15th will be 
dropped from our chapter roster and will have to go through the steps to 
reapply. This will also effect any designations that you hold.  Please take 
the time to double check that you have paid your membership. If you 
changed companies in the last year you may want check that you are 
receiving your renewal reminders from International! You can go 
online here login and check that your contact information is up to date!  
This is the perfect opportunity to catch up on an online class or maybe 
get everything together to get the designation you have been working so 
hard on!   

 

 Our April membership drive happy hour will temporarily be on 
hold! Please keep an eye out for an updated time when we can gather 
again!   

 

Warm regards, 

Leighton 

https://lan-inc.com/
https://www.irwaonline.org/
http://www.irwachapter36.org/
http://www.senderoappraisals.com/
https://www.tnpinc.com/
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Will Snider, RWA, R/W-AC 

Education Committee News

Will Snider, RWA, R/W-AC 

Will.Snider@am.jll.com  
817.334.8122 

Education Committee 
 

John Bennett, R/W-RAC 

Education Member (2YR) TNP 

jbennett@tnpinc.com 

 

Dorrien Himes 

Sendero Appraisals, LP 

Education Member (3YR) 

dhimes@senderotx.com  

 

Which Courses Do I Need? 

If you are planning to get your RWA, RWP or SR/WA the list of courses you 
need to complete your credentialing are located at www.irwaonline.org.  Just vis-
it the "Credentialing" tab. 
 
You can also download an Excel file that allows you to check of your course 
progress as you go and see how many classes you have left. That download is 
available on the IRWA Chapter 36 Education page or http://
www.irwachapter36.org/pdf/credential.xlsx. 
 

mailto:Will.Snider@am.jll.com
mailto:jbennett@tnpinc.com
mailto:dhimes@senderotx.com
https://www.us.jll.com/en/locations/south/dallas
http://www.irwaonline.org
http://www.irwachapter36.org/pdf/credential.xlsx
http://www.irwachapter36.org/pdf/credential.xlsx
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Will Snider, RWA, R/W-AC 

Will.Snider@am.jll.com  
817.334.8122 

Education Committee 

Advertising Committee News
Tommy Matthews,  R/W-AC 

Tommy Matthews, R/W-AC 
Edgestone Realty Valuation 

tommy@edgestonerealty.com 

Tommy Matthews 
Advertising Chair 

  

 To all the great companies that have marketed their business on 
the Chapter 36 website and newsletter in 2019, the Public Relations and 
Marketing Committee would like to thank you. 2020 is now here and we 
hope to have everyone renew.  

 

 For any new or existing companies that would like some addition-
al exposure, the Chapter 36 website and newsletter would be a great place 
to start.  
 

Please contact Tommy Matthews for any assistance or questions.  

214-556-4035. 
tommy@edgestonerealty.com  

mailto:tommy@edgestonerealty.com
http://www.irwachapter36.org/
https://www.statesiderow.com/
mailto:tommy@edgestonerealty.com
http://www.hbs.property/
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DIRECTOR (2 YEAR) MESSAGE 
KRISTEN BENNETT, SR/WA, R/W-RAC 

Kristen Bennett, SR/WA, R/W

-RAC 

Kristen Bennett 

Blackbird Right of Way, LLC 

P. O. Box 2423 

Azle, Texas 76098 

972.971.8660 

kristen@blackbirdrow.com 

Hello, Chapter 36 Members! 

 
 These are crazy times, aren’t they?  I am going to miss gathering 
with you all in April!  In spite of the current crisis and all that that en-
tails, it is time for us to establish our new slate of chapter officers for 
2020-2021!  As your 2-Year Director, I will act as the Chair of the Nom-
inations and Elections Committee.  Serving alongside me will be Josh 
Canuteson and Lauren McCarthy, who were nominated and confirmed 
into these positions by the Board and General Membership, respectively.   

  

 All nominations will be carefully considered.  Please visit the 
Chapter 36 website for the 2020-2021 nominations form.  It can also be 
found at the back of the newsletter.  The deadline for all nominations is 
April 7, 2020. 

 

 Take care of each other and I will see you soon! 

 

Kristen Bennett, SR/WA, R/W-RAC 
 

mailto:kristen@blackbirdrow.com
http://www.irwachapter36.org/
mailto:kristen@blackbirdrow.com
https://www.opcservices.com/
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2020-2021 Officer / PDC Nomination Form 

Nominated Position: 

 

 _____ Professional Development Committee (PDC) 3-years 

 _____ Secretary  

 _____  Treasurer 

 _____  Vice President 

 _____ President 

 _____  Director (2-years) 

Name of Nominee: _________________________________ 

 

Nominee credentials (certifications, designations, etc.) 

 

Reasons supporting your nomination: 

 

_______________________________________________________________________________________ 

_______________________________________________________________________________________ 

_______________________________________________________________________________________ 

_______________________________________________________________________________________ 

_______________________________________________________________________________________ 

_______________________________________________________________________________________ 

_______________________________________________________________________________________ 

 

Contact information for nominee: 

Phone:  _____________________________ 

E-mail: _____________________________ 

Submitted by:  _____________________________ 
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Dear Chapter 36 Members, 
 
 Annually, Chapter 36 awards a Donald J. Sherwood, SR/WA 
Scholarship to numerous recipients.  Please see the eligibility criteria be-
low: 
 
 Applicant must be an IRWA Chapter 36 member or a family 
member of a current IRWA Chapter 36 member. 
 
 Applicant must be in good academic standing. 
 
 Applicant must be enrolled as a college or graduate level student 
(or other professional school) or a high school student accepted and 
rolled as a college level student. 
 
 Application must be filled out completely including the required 
supporting documentation. 
 
 Application must be received by the published deadline. 
 
 The completed application packet must be submitted to Kim 
Hiebert,  SR/WA,  Chapter  36  Scholarship Committee Chair,  no  lat-
er  than  midnight  on  Monday,  April  20,  2020,  as  verified  by the 
postmark or e-mail delivery date.  
 
Mail, courier or e-mail application to: 
Kim Hiebert, SR/WA 
HDR 
600 W. Sixth Street, 
Suite 200 
Fort Worth, TX 76102  
kimberly.hiebert@hdrinc.com  
(817) 798-8398 
 

DIRECTOR 1-YEAR MESSAGE 
KIM HIEBERT, SR/WA, R/W-RAC, R/W-NAC

Director 1-Year 

Kim Hiebert 
SR/WA, R/W-RAC, R/W-NAC 

HDR, Inc. 
600 W. Sixth Street, Suite 200 

Fort Worth, TX 76102 
kimberlyhiebert@hdrinc.com  

817-390-9825 

IRWA on the Web 

mailto:TX%2076102
mailto:kimberly.hiebert@hdrinc.com
https://twitter.com/irwa_network
http://www.linkedin.com/groups/International-Right-Way-IRWA-4104271
http://www.facebook.com/pages/IRWA-Chapter-36/306808166032339
http://www.irwachapter36.org/
http://www.hdrinc.com/
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Donald J. Sherwood, SR/WA Scholarship Application  

Applicant Name _______________________________________________________________________ 

Address  _____________________________________________________________________________ 

City ____________________________________ State __________  Zip Code ____________________  

Phone Number ________________________________  E-Mail ________________________________  

Criteria:  

1.   Applicant must be an IRWA Chapter 36 member or a family member of a current IRWA Chapter 36 

 member. 

2. Applicant must be in good academic standing. 

3. Applicant must be enrolled as a college or graduate level student (or other professional school) or a high 

 school student accepted and enrolled as a college level student. 

4. Application must be filled out completely including the required supporting documentation. 

5. Application must be received by the published deadline. 

Status:  
 
Student: ( ) Full-Time or ( ) Part-Time (check one that applies)  
 
(  ) IRWA Chapter 36 Member, or  
(  ) Family member of an IRWA Chapter 36 member as outlined above  

Family Member Name  ___________________________________________________________________ 

Relationship ____________________________________________________________________________ 

School Where Accepted or Attending   _______________________________________________________ 

Location  _______________________________________________________________________________ 

Intended Major   _________________________________________________________________________ 

Area of Specialization  ____________________________________________________________________ 

Total Credits Required for Degree   __________________________________________________________ 

Credits Successfully Completed   ____________________________________________________________ 

Current Course Load (hours or credits)   ______________________________________________________ 

I have previously been a recipient of this scholarship in  __________________________________________ 

IRWA Chapter 36 Donald J. Sherwood, SR/WA Scholarship Application 2020  Page 1 of 2  

http://www.irwachapter36.org/
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International Right of Way Association, Chapter 36 Donald 

J. Sherwood, SR/WA Scholarship Application  

Submission Packet (Required Elements)  

1. Completed and signed application 

2. Official transcript of ALL studies taken beyond the high school level 

3. Official school transcript: Submit your college or graduate level transcript for work completed to date; a 

high school transcript should also be submitted if you have not completed at least one full year of study 

beyond the high school level. 

4. A letter of recommendation from a faculty advisor or guidance counselor 

5. A letter of recommendation from an employer or professional associate: If you have not had significant 

professional employment, the letter may be from a community leader with whom you are personally 

acquainted but not related. 

6. A current photograph and brief biography of 200 words or less (biography is separate from the essay) 

7. Essay (see below): 250 to 500 words.  The essay should be typed on a separate sheet, and should be 250 

to 500 words in length (please provide word count). Write about your personal and professional goals, 

and how those goals might be relevant to the Right of Way industry. 

Instructions  

The completed application packet must be submitted to Kim Hiebert,  SR/WA,  Chapter  36  Scholarship Com-

mittee Chair,  no  later  than  midnight  on  Monday,  April  20,  2020,  as  verified  by the postmark or e-mail 

delivery date. Electronic copies in pdf format are acceptable provided a signed application is attached. Applica-

tions and supporting material will not be returned. 

Kim Hiebert, SR/WA  
HDR  
600 W. Sixth Street, Suite 200 Fort 
Worth, TX 76102 
kimbery.hiebert@hdrinc.com  
(817) 798-8398 

I hereby apply for the Donald J. Sherwood, SR/WA Scholarship and agree that if selected as the recipient I will 

comply with all terms and conditions concerning its use. I further agree that if selected as the recipient I will 

allow Chapter 36 or the International Right of Way Association to publish my name in its literature and press 

releases along with my picture and biography. I hereby certify that all information in the application is correct 

and true to the best of my knowledge and belief, and that I have not previously been a recipient of this scholar-

ship unless otherwise indicated.  

Signature of Applicant _________________________________________  Date  ______________________ 

IRWA Chapter 36 Donald J. Sherwood, SR/WA Scholarship Application Page 2 of 2  
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Note from the Editor 
Andy Cox, Partner, Burford & Ryburn, LLP 

Newsletter editor, Andy Cox is a lawyer 

and partner at Burford & Ryburn, LLP in 

Dallas.  He practices in the areas of gen-

eral civil litigation, including matters in-

volving easements, property rights, and 

eminent domain.  He can be reached by 

phone at 214-740-3100 or by email at 

acox@brlaw.com  

Andy Cox 

Burford & Ryburn, LLP 

3100 N. Akard Street, Suite 
3100 

Dallas, Texas 75201 

214.740.3154 

Don’t put off advancing 

your career. Visit the clas-

ses section of Online Learn-

ing Center at 

www.irwaonline.org 

or call 310-538-0233 ext. 

How Much of the Public Must Be Served for  

Your Project to be Considered a Public Use? 

 
 It is not hard to see the public use and benefit for many, if not 
most, projects which reach the stage of eminent domain. Who can reason-
ably question the public purpose of a new highway or improvements to an 
existing highway? Or a public school? Or even miles of electric transmis-
sion line infrastructure that will deliver needed electricity to major urban 
areas of the state? 
 
 In some cases, however, where the project is smaller, more con-
fined to a narrow geographic area, and where the intended beneficiaries of 
the project are few in number, often landowners will object to eminent 
domain proceedings arising from those projects on the grounds of public 
use. If you are involved in such a case, it is useful to review the law on 
public use as it has evolved in Texas. We begin where the law must al-
ways begin in this area, with the Texas Constitution.  

 
Article 1, Section 17 of the Texas Constitution provides, in pertinent 

part, as follows: 
 
 (a) No person’s property shall be taken, damaged, or destroyed for or 

applied to public use without adequate compensation being made, 
unless by the consent of such person, and only if the taking, dam-
age, or destruction is for:   
(1) The ownership, use, and enjoyment of the property, notwith-

standing an incidental use by:  
(A)  The State, a political subdivision of the State, or the pub-

lic at large; or 
(B) An entity granted the power of eminent domain under 

law; or  
 (2) The elimination of urban blight on a particular parcel of prop-

erty.  
 

Tex. Constitution Art. 1 § 17.  
  
 Over a hundred years ago, the Texas Supreme Court explained 
the public use requirement in the following terms:  
 
“ . . . [P]roperty is taken for public use as intended by the Constitution 
only when there results to the public some definite right or use in the 
business or undertaking to which the property is devoted . . . this public 
right or use should result from the law itself, and not be dependent entire-
ly upon the will of the donee of the power.”  Borden v. Trespalacios Rice 
& Irr. Co., 98 Tex. 494, 509, 86 S.W. 11, 14 (1905). The supreme court 
in the Borden case also held “[t]he question of what is a public use is a 
question for the determination of the courts; however, where the legisla-
ture has declared a certain thing to be for a public use, such declaration . . 
. must be given weight by the courts.” Id.  Texas courts have repeated and 
followed the formulation of the meaning of the public use requirement, as 
expressed in Borden, ever since.  
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 Texas courts have adopted a liberal view of what is a public use 
under this standard.  Housing Authority of City of Dallas v. Hig-
ginbotham, 135 Tex. 158, 165, 143 S.W.2d 79, 85 (1940). However, a 
public use clearly must be more than “‘public welfare or good . . . under 
which almost any kind of business which promotes the prosperity or 
comfort of the community might be aided by the power of eminent do-
main.’” Id. (quoting Borden). In other words, your local supermarket or 
dry cleaners don’t get to use the power of eminent domain simply be-
cause their products and services “promote the prosperity or comfort of 
the community.”  

 But what about when a private utility that has clearly been vest-
ed with the power of eminent domain by the legislature proposes to 
take land for a very small project that may benefit, at most, only a hand-
ful of other private entities?  This issue has been addressed by the 
courts in a few important cases that warrant review. 

 In Roadrunner Investments, Inc. v. Texas Utilities Fuel Compa-
ny, 578 S.W.2d 151 (Tex.Civ.App.—Fort Worth 1979, writ ref’d 
n.r.e.), a landowner who had a Texas Utilities Fuel Company (TUFCO) 
natural gas pipeline beneath his surface sued TUFCO claiming that 
TUFCO’s condemnation of his land was illegal because TUFCO’s 
easement was allegedly taken for private rather than a public use. 
TUFCO was a wholly-owned subsidiary of Texas Utilities Company. 
As the opinion recited, “TUFCO purchases natural gas, transmits it 
through its pipe lines, and sells it to Dallas Power & Light, Texas Pow-
er and Light, and Texas Electric Service Company. These electric utili-
ties use the natural gas purchased from TUFCO to fuel their boilers in 
the generation of electricity, which is used by the public. TUFCO does 
not sell any gas transmitted through its pipelines under the land in ques-
tion to the public.” Id. at 152. The trial court denied the landowner’s 
injunction application, and the landowner appealed. The Fort Worth 
Court of Appeals affirmed. After first concluding that TUFCO was a 
public utility vested with the power of eminent domain under former 
Articles 1435 and 1436 of the Revised Civil Statutes, the court then 
held that TUFCO’S gas pipelines did in fact serve a public purpose: 
“The record is clear that this gas is used by several electric utilities in 
the generation of electricity. There is a direct link between the gas 
transported through the pipe under the condemned property and the 
electricity that obviously benefits the public.” Id. at 154-155.  

 A few years later, the Corpus Christi Court of Appeals ad-
dressed even a narrower use of eminent domain authority in Tenngasco 
Gas Gathering Co. v. Fischer, 653 S.W.2d 649 (Tex. App.—Corpus 
Christi 1983, writ ref’d n.r.e.). This was a pipeline condemnation case 
tried to a jury. One of the questions the jury was asked was whether 
Tenngasco Gas in this case was devoting its private property to public 
use. The jury answered it was not. It was undisputed that at the time the 
case was filed, Tenngasco Gas had a contract with a single private com-
pany, Corpus Christi Petrochemical Corporation (CCPC) to sell natural 
gas to CCPC on a temporary basis and then to purchase synthetic gas 
from CCPC once it got its facility operational.  Transportation of the  
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synthetic gas from CCPC was the stated purpose of the pipeline. The pipe-
line was never used for anything else other than transporting the gas of this 
one private entity. The trial court impliedly disregarded this jury finding by 
awarding judgment for damages to the landowner and a judgment for its 
easement to Tenngasco Gas. On appeal, the Corpus Christi Court of Ap-
peals affirmed this judgment. On the question of public use, the court of 
appeals, quoting the Higginbotham case cited above, recited the following 
rule:  

“‘It is immaterial if the use is limited to the citizens of a local 
neighborhood, or that the number of citizens likely to avail them-
selves of it is inconsiderable, so long as it is open to all who choose 
to avail themselves of it. The mere fact that the advantage of the 
use inures to a particular individual or enterprise, or group thereof, 
will not deprive it of its public character.’” Id. at 475 (quoting Hig-
ginbotham, above, in turn quoting West v. Whitehead, 238 S.W. 
976 (Tex.Civ.App.—San Antonio 1922, writ ref’d)). 

The Corpus Christi Court of Appeals explained that “Texas courts 
have made it clear that it is the character of the right which inures to the 
public, not the extent to which the right is exercised, that is important in 
evaluating enterprises which are involved in condemning private property.” 
Id. at 475. The court reasoned that Tenngasco Gas was vested with the 
power of eminent domain under former Articles 1435 and 1436 of the Re-
vised Civil Statutes, and under those statutes had the power of eminent do-
main for the purpose of making, manufacturing, transporting and selling 
gas to individuals, as well as the public and municipalities. CCPC was an 
individual within the meaning of the statute. So long as Tenngasco Gas 
allowed itself to be publicly regulated and did not discriminate against any 
particular individual or company in the terms of service for use of its pipe-
line, as it was required by statute not to do, it was engaging in a public use. 
Id. at 476.  

A year later, the El Paso Court of Appeals was presented with a 
similar case involving an electric line in the case of Dyer v. Texas Electric 
Service Company, 680 S.W.2d 883 (Tex. App.—El Paso 1984, writ ref’d 
n.r.e.). Dyer was a condemnation case where the landowner appealed the 
judgment of the court confirming the special commissioners’ award on the 
grounds TESCO did not have the power to condemn his land. At the time 
TESCO was the only electric utility providing electric service in the area of 
Ward County. Gulf Oil Company, the lessee and operator of an oil field in 
Ward County, requested TESCO to supply an electric tap line to service a 
substation built by Gulf Oil. TESCO condemned for an easement across 
Dyer’s land to get the tap line to Gulf Oil’s substation. It was undisputed 
that Gulf Oil was the only direct user of the tap line. Relying upon the de-
cisions of Higginbotham v. City of Dallas and Tenngasco Gas Gathering 
Co. v. Fischer, cited above, the El Paso Court of Appeals held that 
TESCO’s condemnation was for a public use, even though its tap line 
served only one private company. The El Paso Court of Appeals reasoned 
as follows:  
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“The character of the use is public, and that rather than the extent of 
the use is the paramount consideration . . . As the holder of a 
‘Certificate of Convenience and Necessity’ issued by the Public 
Utility Commission, TESCO is required to serve every customer 
within its certified area and render continuous and adequate service 
within that area . . . Having determined that condemnation in this 
case was for a public use and since Gulf was a member of the pub-
lic and a customer within TESCO’s certified area, the condemna-
tion of [Dyer’s] property ordered by the special commissioners and 
approved by the district court is affirmed.” Id. at 885. 

 

 In sum, the controlling questions are whether the general character 
of the project is the kind of thing for which the legislature has authorized 
the condemning authority to exercise eminent domain power, and whether 
the project is available to serve any member of the public on equal terms. If 
both tests are satisfied, then the project is for a public use under Texas law, 
regardless of the number of individuals or entities actually served.  
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